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POLICY:
It is the policy of Copper Country Mental Health Services Board that an adult recipient of services shall be considered and treated as competent in all areas unless a court has determined that the person is not competent or is legally incapacitated and has assigned a guardian, either plenary or partial.

PURPOSE:
The purpose of this procedure is to provide guidelines to ensure that the rights of service recipients are fully protected if/when a services recipient lacks the capacity to exercise those rights, and to provide guidelines regarding the role of the Agency in guardianship proceedings.

PROCEDURE:


I. An adult recipient of services shall be considered and treated as competent in all areas unless a court has determined that the person is not competent or is legally incapacitated and has assigned a guardian, either plenary or partial.

II. A guardian's powers are limited to those areas specified in the court order.  A recipient of services shall be encouraged to exercise independence in all areas not restricted by guardianship orders.

III. An evaluation of the services recipient's capability to give consent shall precede any Agency initiated guardianship proceedings.

IV. If it is believed that a services recipient who does not have a guardian requires the assistance of a guardian in making ordinary life decisions, and the Program Director, or Executive Director or designee, or Informed Consent Board has recommended that guardianship proceedings be commenced:

A. The client services manager will contact the services recipient, an appropriate family member, friend, or public or private agency or association (other than an agency or association directly providing services to the person) to endeavor to cause a petition for guardianship to be filed with the Probate Court.

B. If no appropriate person is available to petition for guardianship, the client services manager shall do so.

V. Whenever the life of a person presumed legally competent is threatened, when there is doubt whether a person is capable of giving informed consent, and when it is deemed necessary to undertake measures other than surgery or electro-convulsive therapy or other procedures intended to produce convulsion or coma, the Executive Director or designee may direct a petition be made to Probate Court of the county where the person is located to exercise the powers of a guardian or to summarily appoint a temporary guardian.  The medical necessity for the procedure shall be documented, entered into the record of the person, and provided to the Probate Court.  

A. This provision for emergency guardianship shall not preclude medical staff from taking life-saving or physical stabilization measures when the life of a person is threatened and there is not time to obtain consent.  These measures may be performed without consent after the medical necessity has been documented and the documentation has been entered into the record of the recipient.  Consent for necessary continued administration of the emergency procedures shall be sought as soon as possible.  

B. The Executive Director or designee may petition Probate Court to exercise powers of a guardian, or to summarily appoint a temporary guardian, whenever a decision should be made by a person presumably legally competent whose life is not threatened but whose capacity to give an informed consent is in doubt, and a time limit for taking action or otherwise making a decision does not allow sufficient time for an informed consent board to be convened and make a determination.  A board shall subsequently complete an inquiry and if a majority concludes that person is capable of giving or refusing to give an informed consent, the Probate Court which has assumed or authorized emergency or temporary guardianship powers shall be informed by its next working day and asked to terminate the guardianship.

VI. When a services recipient with a guardian wishes to have the guardianship modified or terminated, the client services manager shall assist the recipient in petitioning the court.

A. The guardianship status of each services recipient shall be reviewed by the interdisciplinary team at least annually to determine need and appropriateness of the current situation.

B. If the interdisciplinary team determines that a guardian of a services recipient should be replaced or that guardianship should be dissolved, the client services manager will petition the Probate Court for replacement or dissolution.

VII. The Agency shall provide or obtain evaluations requested in regard to guardianship proceedings.

A. Any recommendation concerning the scope of the guardianship shall be the minimum necessary to meet the needs of the person and shall encourage development of maximum self-reliance and independence.

VIII. Staff members of the Agency shall not personally act as guardians for any individuals receiving services from the Agency.

IX. A copy of the orders for guardianship should be filed in the services recipient's record.

APPLICATION:  All programs.

CROSS REFERENCE:  CCMHSB Policy - Consent
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